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ORDER 
Per: J Sudhakar Reddy (AM): 
This is an appeal filed by the assessee directed against the order of the CIT (Appeals)-XI, Mumbai, dated 23-1-2007 for the assessment year 2003-04. 

Facts in brief 

2. The assessee is a company and is in the business of marketing of airtime available on television programme, cricket and other sports events and also produced television serials. It filed its return of income on 28-11-2003 declaring a total income of Rs. 10,34,18,550. Return was processed under section 143(1) on 12-4-2001. Later on, the Assessing Officer completed the assessment under section 143(3), inter alia, making additions based on order under section 92CA(3) of the Income-tax Act as per the order of the Additional Commissioner of Income-tax, Transfer Pricing-II, Mumbai, disallowance of expenditure incurred on web site development, ad hoc disallowance of expenditure claimed, etc., and arrived at a total income of Rs. 11,73,21,299 aggrieved, the assessee carried the matter in appeal. The first appellate authority granted part relief. Further aggrieved, the assessee filed this appeal on the following grounds :- 

(1)  The order passed by the CIT(A) is bad in law. 

(2)  The learned CIT(A) erred in not deleting the addition of Rs. 3,13,043 being adjustment in respect of arm’s length price said to be interest that should have been charged from an Associated Enterprise on outstanding balance. 

(3)  The learned CIT(A) failed to appreciate that there is no case for charging any interest when the appellant is not charging any interest on outstanding balance of any international party or even domestic party nor did he pay any interest nor any credit balance. 

(4)  The learned CIT(A) erred in holding that appellant’s billing the Associated Enterprise at 212.34 per cent of the cost, include implicit interest element and, hence, interest had to be charged whereas it is a case for not charging any interest at all, since admittedly implicit interest has already been charged in the billing. 

(5)  The learned CIT(A) erred in wrongly holding that the only reason for Assessing Officer not making adjustment of arm’s length price in assessment year 2002-03 was that TP provision did not exist in that year whereas the provisions had already been introduced in the year. 

(6)  The learned CIT(A) erred in not deleting the disallowance of Rs. 17,44,335 being deduction of 20 per cent of the total expenditure of Rs. 87,21,675 claimed under section 35D. 

(7)  The learned CIT(A) erred in reducing the disallowance of expenditure of Rs. 1,92,27,929 incurred on various heads from 50 per cent to 25 per cent only. It is submitted that the disallowance may be reduced to 10 per cent. 

(8)  It is prayed that the addition of Rs. 3,13,043 under section 92F and Rs. 17,44,335 under section 35D may be deleted and the disallowance of expenditure under different heads of expenses may further be reduced from 25 per cent to 10 per cent. 

3. Shri S.C. Tiwari, learned counsel for the assessee, submitted that ground Nos. 1 to 5 are against the adjustment made in respect of arm’s length price on a transaction with an associated enterprise. He filed paper book running into 110 pages and drew the attention of the Bench to the order of the Transfer Pricing Officer dated 25-2-2006 which are at pages 108 to 110 of the paper book. He submitted that the Assessing Officer has not followed any method nor has specified any data that has been relied upon by him. He referred to section 92C and submitted that computation of arm’s length price is specified therein and that the Act mandates that the arm’s length price in relation to an international transaction shall be determined by any of the following method. He submitted that by not following methods prescribed in the section, the TPO has not followed the provisions of the Act and, thus, the entire addition is foreign to the provisions of the Act. He further submitted that the addition has been made on an ad hoc basis. He further took this Bench through the facts of the case and submitted that the assessee had not charged any interest on amount due to it in respect of trade transactions. He submits that this is because of the synergies in operation that the assessee seeks to achieve. He pointed out that only in a case where loan has been advanced, the assessee had charged interest and thus even on facts the addition is bad in law. 

3.1 On ground No. 6, he submitted that the claim in question should have been allowed under section 37 of the Act, as it was an expenditure incurred by the assessee with the intention of making a public issue, and as this effort was aborted, the assessee incurred a loss and it is allowable under section 37. He submitted that only in case it is a capital expenditure, section 35D comes into play. 

3.2 On ground No. 7, he submitted that the entire expenditure incurred by the assessee was documented and was audited by the statutory Auditors. He took this Bench to pages 1 to 87 of the paper book and drew the attention of the Bench to the nature of each of the expenditure therein, the entries passed in the books of account, the evidences available with the assessee, to prove this expenditure. Thus, he submits that it is not a case of the assessee not having produced any expenditure and disallowance at the rate of 25 per cent is not only excessive but also unreasonable. He pointed out that in the type of business in which the assessee is engaged, the evidence that can be collected for expenditure incurred would be in the form of self-made vouchers and in these circumstances, the reasonability of the expense has to be considered. He prayed for relief. 

4. The learned DR Shri Aarsi Prasad, on the other hand, submitted that the assessee had charged interest on loan granted to another associated NCWN and that rate of interest was applied by the TPO to the transactions entered into by the assessee with M/s. Words Sports Nimbus (P.) Ltd. (WSN). Thus, he submits that the Assessing Officer as well as the TPO was right in coming to a conclusion that the assessee had granted a credit facility to the AE beyond 180 days without charging interest and in such circumstances, non-levy of interest beyond 180 days, affect the arm’s length price and, thus, the adjustment. 

As regards an allowability of expenditure incurred on public issue which was aborted, the learned DR submits that the argument that the claim is allowable under section 37 is a new argument and this cannot be admitted. He pointed out that such a claim was not made in the return of income. On the issue of quantum of expenditure allowable, he submitted that the assessee has not produced proper evidence and the onus is on the assessee to support his claim of expenditure. He submitted that the first appellate authority was fair enough to restrict the disallowance from 50 per cent to 25 per cent. 

5. In reply, the learned counsel for the assessee submitted that legal argument that the claim is allowable under section 37 can be made for the first time before the Tribunal and that it supported by the judgment of Hon’ble Supreme Court in the case of National Thermal Power Co. Ltd. v. CIT [1998] 229 ITR 383.

6. Rival contentions heard. On a careful consideration of the facts and circumstances of the case and a perusal of the papers on record and the orders of the authorities below as well as the case laws cited, we hold as follows. 

7. As per the adjustment made under the Transfer Price provisions, we find that section 92C(1) reads as follows :- 

“92C (1) The arm’s length price in relation to an international transaction shall be determined by any of the following methods, being the most appropriate method, having regard to the nature of transaction or class of transaction or class of associated persons or functions performed by such persons or such other relevant factors as the Board may prescribe, namely :- 

(a) comparable uncontrolled price method; 

(b) resale price method; 

(c) cost plus method; 

(d) profit split method; 

(e) transactional net margin method; 

(f) such other method as may be prescribed by the Board.” 

8. The TPO in this case has not followed the mandate of the Act. No method has been specified. Under these circumstances, the adjustment made on the basis of the Transfer Pricing Officer under section 92CA(3) of the Act cannot be sustained. Even on merits, we find that the assessee has not charged interest on fees receivable by it from WSN and whereas it has charged interest on a loan granted to NCWL, the rate of interest charged was at 2.262 per cent per annum. This rate of interest is used by the Assessing Officer to hold that the assessee not charging interest on fees receivable from AE, requires an adjustment under the Transfer Pricing provisions. On facts, charging interest on a loan granted, is different from charging interest on bills raised for services rendered. Both are not comparable. Thus, we agree with the submissions of the learned counsel for the assessee and delete these additions both on law as well as on merits. 

9. Coming to disallowance of expenditure incurred on proposed public issue, we are of the considered opinion that the assessee can make an alternative claim under section 37, as it is a legal claim. The Hon’ble Supreme Court in the case of National Thermal Power Co. Ltd. (supra) and the case of Jute Corpn. of India Ltd. v. CIT [1991] 187 ITR 688 has held that when the facts are on record, a legal claim can always be made by the assessee in appellate proceedings. As the undisputed fact is that there is no necessity for investigating the facts, the legal ground of the claim being allowable under section 37 is admissible. 

10. We now consider the issue on merits. The assessee in this case had incurred expenditure of Rs. 87,21,675 towards initial public offer of shares. The assessee claims that since it had to abort the proposed public issue, the expenditure in question is a loss and as no enduring benefit had accrued to the assessee, it should be allowed as a revenue expenditure. 

11. On a careful consideration of the facts and circumstances of the case, as incurring of the expenditure in question was for the purpose of rising capital by way of public issue and as the public issue got aborted, we are of the humble opinion that the expenditure is in the revenue field. For an expenditure to be considered for amortisation under section 35D, it should be in the capital field. An expenditure which is incurred in the revenue field is allowable under section 37 of the Act. The Assessing Officer at para 6 of the assessment order has not come to a conclusion that the expenditure in question has not been incurred. After collecting the details from the assessee, he concluded that there being no change in the subscribed share capital and as the expenditure was not incurred prior to incorporation and as it could not be substantiated that the issue is in connection with the extension of business or setting up of new industrial undertaking, the assessee is not eligible for claim under section 35D. The nature of expenses are listed out at para 6 of the assessment order. As there is no controversy on the issue whether the assessee has incurred this expenditure or not and as the nature of expenditure reflect that they are revenue in nature and as the assessee has not got any enduring benefit, we uphold the contention of the assessee and hold that the expenditure is allowable under section 37. 

12. In the result, we allow ground No. 6 of the assessee. 

13. Coming to ground No. 7, we find that the assessee in his paper book, has submitted minute details of the expenditure incurred, statement of accounts, copy of invoices, etc. The notes giving nature of expenditure and the purpose of each expenditure have also been given. All these details were before the Assessing Officer. The statutory Auditors have verified these expenditure. The ground on which the Assessing Officer disallowed 50 per cent of the claim was that the assessee has not complied with the requisition given by him. The first appellate authority in a summary manner came to a conclusion that 50 per cent disallowance is excessive and he has reduced the same to 25 per cent. 

14. On a perusal of the papers on record and the orders of the authorities below, we are of the considered opinion that the disallowance made by both the Assessing Officer as well as the CIT (Appeals) are excessive as the assessee had in fact furnished minute details of the expenditure incurred by him. In any event, as the assessee admits that some of the vouchers are self-made vouchers, there can be an element of personal expenditure as well as inflation of expenditure. We are of the humble opinion that under the circumstances, it would meet the ends of justice, if the disallowance is restricted to 10 per cent. The Assessing Officer is directed to restrict the same to 10 per cent. Thus, this ground of the assessee is allowed in part. 

15. In the result, the appeal of the assessee is allowed in part.
